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Re: MUR 6411, American Federation of Teachers, AFL-CIO Committee on Political
Education, and Antonia M. Cortese, as Treasurer

Dear Mr. Hughey:

This is the response of our client, the American Federation of Teachers, AFL-CIO
Commuittee on Political Education (the “Committee™), and Antonia M. Cortese, as
treasurer, (collectively, the “respondents”) to the complaint in the above-captioned matter
under review. Fer the reasons stated below, we respectfully request that the Federal
Election Commission (the “Commission” or “FEC”) find no reasan to believe that any
violations of the Federal Election Campaign Act of 1971, as amended, (the “Act” or
“FECA”) have occurred and close this file as soon as possible.

Introductiyn and Summary

This coinpiaiat, filed by Let Frendom Riig, Inz:., a peditically active 501(c)(4)
organization, alleges coordination by numerous political committees and groups making
independent expenditures, including respoedents, in connection with the 2010 general
election for the U.S. House of Representatives. The allegation is simple: based entirely
on publicly mede statements, comnplainant asserts that legitimate, bona fide independent
expenditures become converted inta coordinated activity made at the request or.
suggestion of House leadership. The dearth of factual support for this allegation, as well
as the blatant disregard for prior Commission guidamice and rulings, is striking.

In sammary, respondents implemented a bona fide effective firewall, in
acanrdnnee with tha Connnizsime's negulatians at 11 CFR 109.21(h), thust insuintas
resnendents' independant agtivitias from eitter fusthor invemtigation or any
detasminations of conndinatice. In addition, with ar withzut the firswili, none of
respondents’ independent activities were conducted at the request or suggestion of any
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candidate, candidate committee or political party or otherwise constituted coordinated
activities. None of romondents’ aciéinin ce actixities triggersd the Comaminsion’s
conrdinatizn stansisxd -- or sthoewise indioites tivot mopawients’ fitewall was ineffectiva -
- aotlt no infaemntian te the contrary bas been providad in the complaint.

Legal Discussion

A.  In order for independent expenditures to be converted to coordinated
expenditures under the Act, one of the Commission’s conduct standards
must be riggered.

Under tht Act, xs well za zulings of the U.S. Supreme Court, political committees
have long been permitted to make expenditures in the form of communications that are
considered indspear=nt, unless matle "in apoperatian, consulsaticn, or erncert, witdr, or at
the request or suggestion of, a candidate, his autharized political committees, or their
agents." 2 U.S.C. 441a(a)(7XB)(i). To examine and determine that a particular
independent expenditure is, in fact, a coardinated expenditure, the Commission's
"coordinated communication” regulationi at 11 CFR 109.21 implements a three-pronged
test: (1) the communication must be paid for by a person other than a Federal candidate, a
candidme’s sullorized committes, or political pisty conmmittee, or any agent of any of the
foreguing; (2) one ur more uf the four content saxiards set forth in 11 CFR 109.21(c)
musi be sutisfizd; and (3) one ar more of e six mdunt siimaiaxds met fisth in 11 CFR
108.2%(d) wowst be satisfied. Sea 11 CFR 189.21(a).! The Comanission explaimed that, in
this fact based anmlysis, if one ar more of the thres prongs are mot met, then the
communication is not a. coordinated communication and thereby does mot canstitnte a
contribution under 2 U.S.C. 441a(a)(7)(B)(i) and (ii). Coordinated and Independent
Expenditures, Final Rules, 68 Fed. Reg. 421, 427 (Jan. 3, 2003) (Explanation and
Justification for 11 CFR 109.21(b)) ["E ‘& J, Coordinated Expenditures I"].

Only one of thx: six conduct standfrds eontained in 11 CFR 189.21(d)X(1)-(6) is
alleged by complnnmt to be =t issue ia this matter, the so-called reqaes? or seggostion
condwot sustiiend.? In pertinent part, if, asalleged by commpluinsni, a cammunivation is

! The Commission was directed to promulgate this regulition pursuant 1a the Bipartisan Campaign Refmrs
Act of 2002, Pub. Law No. 107-155, sec. 214(a), 116 Stat. 81, 94 (Mar. 27, 2002) ["BCRA"]. Most
recently, die Comnission was difected to revise the coordinated conenunications regulation and the

expiny mtlam theneof, pemxuant ta Stigpa v. FEC ("Shays I11"), with tixofir nties isttenting efiedlive
December 1, 2010. Those revisions and explanations affect matters other than the specific provisions at
issue here.

2 None of the other five conduct standards heve been alloged by esmplainant to Ye at isses here, including
(2) a emn@idave, vandidate’s wanmitice, or agem is materially invelvwsl in dwcisions regirding six
spevifieally Suliremed aspscm of dic communizatien; (3) a communication is creswd, produoud, or
distrilsutes afier one @ morv maiwvargind vinoarsisss ainiat the ocommeidzmion bapopan ihe payor, incleding
its employees or agents, and the candidate, candidate’s committee or agent, if information about the
candidate’s campaign plans, projects, activitics, or needs is conveyed to a payor and that information is
material to the ocamamnication’s creation, pmduction ar distribution; (4) the payor or its agent csiiracts
with or employs a commai vendar of certsin delineated services azd the common veador uses or conveys
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created, produced, or distributed at the request or suggestion of a candidate, candidate’s
cornmittye, politicai party enenmitoos, or ngent therenl’ ar is:cremeti, prazuced, o
diststbsicd m the miggaestion of the pawon paying for the eomemenication, amd the
candidate, eandidete’s comsaittae, politisal pacty camuaittee, ar ggent eancnts i tha
suggastion, the comiact standard will he met, (Shorthand reference appears abhave in
italics.) 11 C.F.R. §109.21(d)(1).

If, on the other hand, one of these six conduct standards is not triggered by the
circumstances of a particular communication, then the requirements for coordination
have not been satisfied, and the comzrrunication itself wil mot be devmed to bea
cowvdierted canmunieation.? Consuquuitily, & commnanivation thet is, on iw face,
putported fo be independent will, in Sct, be considared wr indepandeet expmeiitne by
the Cononisgien, aud the cendidate on whkase hehtilf the eammeadicalien is brosdcast ar
made will anoi have asoeptod ma in-kind contrihution. 8ne, ¢.5., FEC Maitor Undar
Review 5506, First General Counssi’s Report, (August 9, 2005)(Based cn an analysis of
the conduct standards, the Comm:ission found no reason to believe that Emily's List made
or Betty Castor for U.S. Senate received excessive in-kind contributions in the farm of
coordinated expenditures.)

B. An cHeetive firewall will proveri the conduct standards from being
oiggered mand witl maintain the independence of activities conducted in
accordance with the firewall.

In addition, the Comaomissicn has adopted a safo harhar far the astahlishmens and
use of a firewall by a palitical camnrittee in order to insulate that committee's
independent activities from allegations of coordination, and specifically from
contravention of the conduct standards. The conduct standards of 11 CFR 109.21(d) will
not be met if a political committee has established and implemented a firewall that is (1)
designed and implemented to prohiblt the flow of infétmation between empluyees who
may be assigned te work with a candidate, eundidate’s sommittee or purty cosmitteo and
empoyyecs msigsed to weric cn fix induperalent empendstiren and (2) disaribed in a

certnid Infisvmticn: in tite croativn, pxaduction o Hisoitastion of the commutimtivo; (5) die prans: i3 or
employs a forzscr emplmiee or independnat contractir of the cendisints, candidate’s bamunittee ar agent and
that person uses or conveys certain information in the creation, production or distribution of the
communication; or {6) the dissemination, distribuion, or republication of certain campuaign material. 11
C.F.R. §109.21(d)(2)~(6). Despite the absence of such an allegation, should the Commission sua sponte
determin= that one or mare of these standards ere at issue, the respandents reserve the right to rebut such a
determination at that time. For purposes of this response, however, respondents deny that any one of these
other standards was triggered.

3 Respondunts hiawe nox analyzid the vontuist preng o 109.21 at this mage, basause conusletnhit's
allegations rest solely en the request and suggestion sandutt siandiad. Howower, it is impurtant to mety fr
the Camniission tsk of the sowan (7) iniepercent stpanditervs attribates (o reszandont in comsisinanyy
atteshanang, enly shooe (3) are for a public casmnuaimtion eovered by the coatent paemg. The tamaining
four (4) ass fior deor-to-dnor canvansing which are not covered by the regulation cited by complainant.
Respondents reserve the right to address this more fully in the future, should the Commission pursue this
matter.
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written policy that is then distributed to the relevant employees and consultants. 11 CFR
109.21(k). See alsv MUR 5586, First Gomral Counsa's Raport ut 7. I fact, the
Commission has otearly stated that it is possible and pérmissibie for sn emiity, including a
politizal cemmittee, to areete mn effective terewall besmipen diffsrent cmployess or
between different units within its organimation that prevemts infarmatien from being used
or conveyed by those working with candidates to those warking on independent
communications. Coordinated and Indepeixient Expenditures, Final Rules, 71 Fed. Reg.
33206 (June 8, 2006) (Explanation and Justification for 11 CFR 109.21(b)) ["E & J,
Coordinated Experclitures I5"'].

Thus, tir Conupisdion fias established that, as a matter of both law and fact, the
above-discussed conduct standards will not be met where a political committee has
formed and implenmntad an effertive firewetl. id b neder to vaid this presumptian, the
particalar aircumetances must give rige to spawifie fauts that suppert a fimiing that the
firewall bas baen vitiated, and one or mare of the conduct standards has beem met. In the
enforcement centext, the Commission will weigh the credikility and specificity of the
allegations of coordination against the credibility and specificity of the facts presented in
the response showing that the elements of the safe harbor are satisfied. E & J,
Courdinated Expernditares 11, 71 Ped. Reg. at 33206-7. However, where the safe haibor
is shown to be in place, a com=srunication that is intended 1o be indepsadent canmot be
converted to mas that is sxordinated.

C Respondents implemszted an effective firewall, nod shuc, pymanant to the
Commissina's safe harkor male, all of their activities remain completely
independent,.

1. Respondent established a bona fide firewall.

Respondents designed and implemented an effective firewall that satisfies all of
the requirements of the Commission's regulation. See Exhibit 1 (Memorandum from
John M, Ost, AFT Political Dii=ctor, Establiskment of General Electwn Firewall and
Operating Instructions for AFT Behind the Wall ("BTW™) Staff).* Respondents initiated
the establishimmnt nf i ficenmll to odver sll general elnctian activity oa or abpnt
Sepgomber 2, 2010.° Respondnnts adopted the firewnil on September 17, 2010, and
notifind all staff of not only the firewall, but, in addition, the specific parameters and

* Beasuse the Commisaion's guidance to the regulated community indieates that, in the enforeement context
and, particularly, in the confidential nature of this proceeding, it will examine the reliability of the
information previded, the respondeins are providing this Exhibit. However, respondmits contend that this
Exhzisit is grivilegml undar atenzey-cliern privilege, and t8uin prayision therenf shaild mot be caustrsad os
a waiver of the privilege with respect to any other context either in connection with this enforcement action
or otherwise. Respondents reserve all rights to assest this privilege in the future. Further, respondents
request thit this ipcurnsas oot e made paet of ths public rusosd ir this meester.

3 Respondents wd estabrlished and racintsined ¢ firowali far certain primary elestian nstivities net et issus
herein.
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guidelines to which they were required to adhere, in order to ensure the firewall's
effectiveness. See Exhibits 2, 3 and 4, Memorandim of John M. Ost to AFT Staff; et al.,
AFT Gureeral &luctiom Independent Expemiditure taff Wall and Affidevits of Hardina
Flournoy and Jokn M. Ost.

The rules of the firewall included, in applicable part, the following excerpt from
Exhibit 1 herein:

Yo will remain part of the BTW staff until the November 2010 general election. As a member of
the BTW group, you must adhere to the following ground rules applicable to your communications with
AFT officers, AFT s1aff; state affiliote offiorrs, state affilin waff, and AFT oonsultanis wiro are not-hehihd-
the-mall:

1. You may not have any campaign-related or any other non-social communication with any state or
Jederal candidate, candidate's staff; party committee, party committee staff or representatives or
agents thereof:

2. You reay net hexez any cemmmicuiion with mee-wealled off APT officer, AFRT staff mew:ber, Btate
affiliove cfficer; susm dqffilicse svegf mamber, or AFT esasaltwss or ropressninlivy cencerming:

a. The plam, projects, activities, campaign strategy, or needs of any state or federal candidate,
Arkitionl party comusistes, or xgevs or regwasentative shilreof:

b, Tha awention, plenuing, producsien, or diztribution of any indepeudent espenditure or any
grassroots lobbying or public issue communication naming any candidate ar any son-public
information that might be used in creating, planning, praducing, or distributing such
communications;

c. The message, structwre, timing, format, or intended audience for are independent
expenditare, grassroom lobbying or public issue comnrumication that numes a candidate;

d.  Outsitle organizations enguged in muking imdependent expemditures or indeperdent isswe
comnmenications; axwd

e. Any aspactmf AFT's or coy mtatz gifiliate’s 2010 imermil pvomizersitip cangpuign inwlusiing,

but mut lissitet] o, convmeinations tiint zre plaswed e mads ts membsgrs and their el s
part of that werabarsiip wanpnign ar senbenskip netivities tiied are ginmmad or condrwia en
part gf that campaign.

If someone who is not part of the BTW staff at AFT attempts to engage you in o conversation or
communicates with you about the topics listed above, you should reject their attempts and refrain Jrom
having any such cwwersation or cc=imunicetion.

Similar, but converse, guidelines were made part of the notification to the staff of
respondents who wexe not working on independent activities, as excerpted rom Exhibit 2
herein:

In order to protect the integrity of AFT's wall and to ensure that AFT does not engage, or appear
to engage, in imprope- coordinution, I am azking you mxt te have any cziinunication with staff members
assiymed ta veak “behirnl the wall” ca AFT absut the folévesing subjcts:

1. The plans, projects, activities, campaign strategy, or needs of any state or federal candidate, political
party commitiee, or agent or representative thereof;

2. The creation, plonning, pewttuzaion, wr digirisution of any intiprmistt eperdinme or say, grasoyity
lolsying or pehiic tasue commaniastion namirg exy candidate ex uny nom pisdhiic informevian tht
might i need in creating, plauning, producing, e distrileding such cemmunications;

3. The message, structure, timing, format, or intended audience for any independent expenditure,
grassroots lobbying or public issue communication that names a candidate;
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4. Outside organizations engaged in making independent expenditures or independent issue
communioutions; eud

5. Anyuspest of AFT's er any state offiliate’s 2010 internal membership campaign including, but not
limited ta, communications that are planned or made o members and their families as part of that
membership campaign or membership activities that are planned or conducted as part of that
campaign.

Plainly, the required element of an effective firewall was met, i.e., the firewall
was designed to prevent and prohibit information flow by restricting communications in
both directions, frem those working on independet activities and vice versa. These
restrictions prevented information about eandidate or pefty related activitics that may
have been known to employees of respoudent who were ot woekisg on indepensdent
activittes fromr tming comesped ¥ these eopioyess whn were warking on tndenemist
activities. Sae Exhibit 3, §7 and Esisihit 4, §4. Siusilarly, these tesivictinns (mevestod
informasin about Committae "nonindepumudent” aciivities from being oonweyed to thnes
emplayeas who were warking on independent activities. Jd. These restrictiany were
mandatory an any person working on the independent activities. See, e.g., Exhibit 1,
("You may not have any communication . . .").

In addition, the firewstl was distribated to all employees in advance of any
expenditure er actual work therven, so that all would be fully aware of the nature of the
restrictions and would adhere to them. See Exhibit 2. All of the expenditures listed by
complainant as belsg made in r "coerndinated” mazuar by nexpordets coznerad niier te
estzbligkmeet ana! nntification to ailt stff of te fixewall. Aceordingly, eespondents bad
estahlisherd a valid, bona file, working flnswall in full mcordance with the Canzsaission's
rules

2. Respondents' firewall remsined effective at ail times throughi the
general election aid was never vitiated.

Nothing in the complaint indicates that respondents' firewall was ineffective or
vitiated in any way. To the bieat of reapondentts’ moelxotian anul in ancoedaure with the
available inforreatim, thaiz irtdenal ntles and iidollism wen: complied with. See
Exhibits 3 and 4. Respondents are not aware of any instances where the guidelines were
ineffective or mst compited with, md campizinzat mokes no such allegation, inasmunh as
they mee néying on public statwnents nat mnde by responsents.® Specificaliy,
respondenis are not aware of any ven-public informatios — thet would otherwise be
covered by the firewall -- passing to the staff working on the independent activities either
from other staff internally at respondents' office or from candidates, candidate
committees or purty committees directly.

The Commisiun has affinnriively stated that "[olnce a firewall has bzen
estabdiched, for the finmatl to bm vitisiod and the safe hasber to be inopnliable, nmterial

¢ Even if thy Commiasion were o dasm those public statements sufficient to establish coordination, there is
not one iota of information to suggest that respondents' staff working on independent activities were aware
of the statements, and, to the best of their recollection, they were not so aware. .
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information about the candidate's or political party’s campaign plans, projects, activities
or nnuds naunt peys tatweon pinsvsy on eiiher side of the firewall." E & J, Coordinated!
Expenditures II, 71 Bed. Reg. ai 33207. Tha credibis information here, as established by
respondanty’ affidavits at Exhibits 3 end 4, is that no sach information passed through
respandents’ firewall. There is no infeemation to suggest that a request ar snggestion
passed through the respondents' firewall. There is simply no credible information that
coordination occurred at all.

~ If tire Commiission appties its own stated analysis and weighs the credibility and
specificity of the allegations of coordination against the credibility and specificity of the
facts presented ih the respemse shov/ing that the elevemnts of the sa2: harber are satisfied,
the feds nad, in flagt, only sencievion is thed @n affective ficewnll vems in place and the safe
harbon prouision fully applics to these respundents. Resprndents shanld nnt ke required
to peave a negtive, i.e., thab no material ipforweitian passed through the firewail, in arder
to havs this matter dismissed. Where, as here, respandents are unaware of any instance
of information pertaining to candidate or party plans, projects, activities or needs, or of
any request or suggestion by a candidate or party, being passed through an effectively
established firewall -- and have provided affidavits to support their belief —- such a
response should be sufficient for dismissal of the matter. See Exhibits 3, §7 and Exhibit
4,95.

D. Evum if the Conmalsiinn wese to dtaseparnd reepmmdent's firewall, iane of
the independent activities of respondents were made at the request or
suggestion of any candidate or party, nor satisfy any other conduct
standard.

Complainant alleges that certain independent expenditures made by respondents
were not independent, but, rather, were coordinated expenditures, because such
expenditures were made at the request or suggestion of a candidate. Even if the
Commission were to disregard the respondents' firewall, this allegation in substance is
false and entirely without merit, us dommnstrazed belew.

Cumpiainant bases fin dlegations an the stetemmuts of tan emetiibews of the
leadership ef the U.S. House of Reprawniatives parpertmily rasde in a masting to ather
members of the House, anil then subsequently made public through news reports. Asa
basis for the complaint, this information is significantly flawed and, in fact, irrelevant to
the appropriate Commission analysis for a number of reasons.

First, respondents were not in attendance 4t the nmreetings where the remarks were
purportedly made, and it is not atlegod {imt they were. See, 2.g., Complaint at 2-3
(refarerrcor to "clowed-douy meeting”, "Cancwd Mueting", and "meeting with freshinan
Demooyaa"). Ruspomieess vaze nut nvitad nov entiiéed to mitemd tieose private, closed-
door sessions, nor did they. See Exhibit 3, 4. No information has been provided
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suggesting that respondents heard or were aware of these remarks at the time made.” /d.
The Comarission has eionrly stated dist request or suggesticz is to be directly matie by
communiguting tie desiras ta the ptexon who effictimtes them, Sae E & J, Crordinntuel
Expanditumes I et 432 ("In thi: NPRM, the Commission nnted that this provision would
not apply tn a speach at a campaign rally, but, i appropriate cases, wouid apply to
requests or suggestions directed to specific individuals or small groups for the creation,
production, or distribution of communications.") The staff of respondents assigned to
work on the independent expenditures were not in attendance at any private meeting at
which a request or suggestion was directed to them to make independent expenditures,
nor were they, to the best of thelr recollection and information available, the recipient of
such a reque! or suggetion tiwvongh any cfiler i1ncans. Accordingly, theru is smlply no
infonnation cr avidence thrt texzeinderns wire awdize af these tamarks at the timre they
were privetaly innde.

Second, the remarks were publicly reported in the news media. As such, they
became part of the public domain. Although respondents — and in particular, the staff
working on independent activity behind the firewall -- do not recall reading or hearing the
public reporting of these remarks, once the remarks became part of the public domain,
they were irrelevant to the coordination analysis. Morewrer, respondents inithited steps
to forn the firewall tefore the public reperthig of thess remarks.® See Exhibits 3 amd 4, §
2.

The reguest or suggestioe condurt standand ia intended ta cover requests or
suggestions made to a select audience, but not those offered to the public generally. See
E & J, Coordinated Expenditures I at 432 ("For example, a request that is posted on a
web page that is available to the genearal public is a request to the general public and does
not trigger the conduct standard in pazagraph (d)(1).") The Commission goes on to note
that, similarly, "a request in a public campaign speech or newspaper advertisement is a
request to the general public and is not covered." Id The public reporting of the remarks
in this case means that they full squarely within the Commission's clearly délimeated
examples of what inshercey dv Bot constitote roguase or suggestion. In fact, complainsat
highlights the public noturn of tiwe rexzarks, Camplaiiit at 6, it these diningenuounsly
igneres the Coxmiswian’s clear and preaise adviee to the regulatmi community as to the
import of public remarks: The appearance of the rammrks online in Politico, as well a8 in
print in Roll Call, ate identical $o the Commissicn's examples of information appearing in
a public webpage. or newspaper. As the Commission recognized, the provisions of the

7 Fer parpaaes of this respomse, nerpoidints will msept that the purgurteS renarks wowre made and
accurately mportad, brit shonld the Cammission dacide to investignte fisther, respomdems 1emarve the Light
to question and challenge the accuracy of these remarks.

* As indicated earlier, respondents' firewall was put in effect as an extension of the firewall that respondents
had established for certain primary election activities and not in response to the public reporting of the
remarks. .
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request or suggestion conduct standard would not intended to apply to such
cinsuneemmous.

Third, the remarks were not made by any candidate on whose behalfmpondents
made the independent expenditures that are the subject of the cemplaint. The emnstis ars
purpasted to have been mede by Speaker Pelasi and Cnngressman Larson, neither of
whom were supported by respondents' independent expenditures.” With respect to the
candidates that respondents did support with independent activities, there are no
allegations whatsoever of a request or suggestion made by any of those candidates. in
fact, trere is o aflegation of sty comnumicution whatsoever between those candidates
and regpundents. The Commissicn hes stand that thie rogquest or soggestion condhet
stadherd curenat he satiafied withbut somn hiak between the mameat ar suppestinn @md the
cairdidate whe is olearly identified In the communiestivn. /d at 431:'° Respondants
deny timt the indepandent mipenditume staff atanded any meatings er had any
commuitinations where indepesslent expenditures were requested, suggested or assented
to hy the aandidates that respoudents supported. See Exhribit. 3, 5.

Moreover, there is no information whatsoever to suggest that Speaker Pelosi,
Congressman Larson or any of the candidates whom respondents supported through
independent activities were aware of the independent expenditures before they were
made. There is = rvases to belitve thi they were eithor inflerred of Bhc activity or
otherwise assesfiad toi it, sred compiainmt meies no such allegstion. Conseqaoiftiy, the
"asmaxt" porticn of the mumest ey spgigesation cunsient standosd has not nzen triggered.

Complainant further aHeges that the request or suggestiot conduct standerd is met
simply because respandents increased its independent expenditures afier the remacks
were made. Such an assertion is irrelevant and, logically speaking as applied to these
respondents, nonsensical. Respondents' independent expenditures were made during the
peak time of the penerdl election period, as would logically be expected, end is the
comron, and usoedly enly, pafem of practice for any ertity mikiog indepondent
expenditures. The Conmmiseion msy; 10t drow o negative iofeence from tito timing it the
abemnoe af infornngmm in aeggest ptharwizs In faxgt, suder ceenpimineat's theory, sheald
sugh a nicgative fnforenms bo drwn, tarpondents wesld be effactively named fiom
meaking any independent expeaditutes after the publieation af the mews storiea cited, a
noasepsictl azd clearly uhilling position. Respe:rdents condurted thoir awn political

? Nor were Pelosi's or Larson's oppanents opposed by respandents' independent expenditures.

1% Even assuming, arguensio, tht Spealar Pelosi and Congressman Larson mads their reaatks as titular
paryy leadims, there is no inRirepetion to szgest it Sgssker BMiinai or Comgrasmna Cummon wixe set8lg m
agents of the candidates on whase behalf respondents made the independent expenditures, and since their
remarks were directed not to respondents in any form or fashion, but to the candidates themselves, it is not
possible to establish an agency relRionslnp. Meveover, accortling 1o publicly availitble records, neither
PelonnorhmmholdoﬁmlposnhomwntlnnlpolmcalpMycommMe,suchumeDemoamc
Congressional Campaign Comusinive, the applitakls pasty aasmiitec hare, which, icieed wes chaired by
Cong, Chris Van Hcllen. See bitp.//wyar.deec.orgipngas/leadership/.
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analysis and used their own judgment and expertise as to the appropriate timing for their
activities, &s is campletely parmissidle wmiey the Axt. id e 9.

Thus, there is no evidence or other information to suggest that the request or
suggestion prong of the rondust standard has been triggered. While the Commissinn kas
stated that this is, of necessity, a fact-based inquiry, the complainant must allege, at
minimum, sufficient facts that, if true, would trigger these standards.'' That they have
failed to do, and the Commission should dismiss this complaint for thet reason.

Corrclusion

For the reasons stated above, there is simpiy no evislence or other information to
conclude that the independent activities sponsored by respondents were in any way
coordinated with nny eandidate, anndidate's onmmiitee or party committer. An effective
bona fide firewall was pwt in place by respondents. Notwithstanding the conclusory
allegations made by complainant, none of the conduct standards promulgated by the
Commission and required to establish coordination have come close to being satisfied
herein. The innuendo and negative inferences posited by complainant faii far short of the
informration necessary to question the independence of respondents’ activities.
Accordingly, we respectfully reqwest that the Commission find 1o reasun to betieve that
these reupondents have vdolomd any provisiun of thu Act er the Comumission’s rsgulations
and, firthm, alege thix file as soon as onssible.

Raspestfully submitted,
Eric F. Kleinfeld
Counsel for Respondents

' Under the Act and Commission regulations, a complaint, 1o be sufficient, valid and appropriate for filing
and consideration by the Commission, must conform to certain provisions set forth at 11 C.F.R. 111.4(d).
Included in those minimum provisions is the requirement that the complaint contain a clear and concise
recitation of the facts which describe a violation of a statute or regulation over which the Commission has
Jurisdiction. Quite simply, even a cursory reading of the complaint reveals that it does not meet the very
low threshold set forth in the Commission’s regulations for supporting a valid complaint.
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MUR 6411, American Federation of Teachers, AFL-CIO Committee on Political
Education, and Antonia M. Cortese, as Treasurer
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. American Federation
A Unian of Professionals of Teachers. av.-t
Memorandum -
AFT leachers

AFT PSRP
AFT Higher Education
AFT Public Employees

AFT lealthcare
TO: AFT Officers, Executive Council, State Federation Presidents, 555 Now Jursey Ave. N.W
AFT Staff Washington, DC 20001
FROM: John M. Ost, AFT Political Director f'zw"’rr:;:"‘
DATE: Septeinber 17, 2010 allorg
RE: AFT General Eisction and Independeat Erpenditure Staff Wall

The purpose of this memorandum is to let you know about AFT"s plan to “wall” off a small number of staff
members and consultants in order to comply with the Federal Election Commission (FEC) rules, as well as state
campaign finance laws prohibiting AFT from coordinaging certain types of candidate-related independent
expenditures and public communications with federal or state candidates or political party committees. AFT
intends to comply fully with these federal and state laws. At the same time, AFT also intends to communicate
with its members and their families regarding both federal and state candidates where the law permits contact with
the candidates or political parties.

FEC seguiations snd complianee :ctioim make clour thit mn ungmizotion may both (1) wwnduot en intemal
mamsbueship cenipsige thuk may inviive contacts with candidates and party committees and (2) also make public
communications such as independent expenditures that may not be coordinated, provided that it sets up a
“firewal!” hetwnen its staff working on the membesship campeign and its staff working on independent
expenditures and other public communications. The establishment of the firewall, pursuant to FEC rules, can
rebut charges and complaints that AFT improperly or illegally coordinated its independent political activity with
candidstes.

Censzguently, in erder to awwid impreper courdination, sr even the appearance of such coordination, AFT haus
decided to mssign the ruspoazibility for planning and implessenting its independot expenditmns and dther public
casnmunioutions on behalf of state and federal candidates and work with outside organizations engaging in similar
independent activity in connection with the 2010 election to a small group of staff persons and consultants who
will he “walled” off famex the raet of the AFT staff (and, whein applicahle, foam state affiliate staff wasdting oma
steta peoniation’s mesvherskip aunpeign naless the membership commamications &re treatad &3 indepondent
expenditures.)

The AFT staff assigned to work “behind-the-wall” from now until the November 2810 election is: Dave Boundy,
Tina Floumoy, Chris Runge, Jay Lederer, Beth Antunez, Ann Liston, Amy Weiss, Debra DeShong Reed, and
Deug Hattiway.

In order to protect the integrity of AFT’s wall and to ensure that AFT does not engage, or appear to engage, in
impoper ooordination, I mn asking you =ot #o leme any comnunieation witi staff mambars assigned o werk
“bohind the wall” at AFT abaut the following subjects:

1. The plans, projects, activitics, campaign strategy, or necds of any state or federal candidate, political party
committee, ar ngent ar representative thereof;

2. The creation, planning, production, or distribution of any independent expenditure or any grassroots lobbying
or public issue communication naming any candidate or any non-public information that might be used in
creating, planning, producing, or distributing such communications;
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3. The message, structure, timing, format, or intended audience for any independent expenditure, grassroots
lobbying nr pablic s communication that nases n ceididuse;

4. Outnide organizatinas cagaged in making independent expenditures or independent issue communications;
and

S. Any aspect of AFT’s or any state affiliate’s 2010 intenal membership campaign including, but not limited to,
communications that are planned or made to members and their families as part of that membership campaign
or membership activities that are planned or conducted as part of that campaign.

By and large, your day-today work will not be afibeted by the existewce of a “wal™ &t AFT. You may continue
to communicate about any subject including the 2010 election with all AFT officers and other staff who are not
“walled” off. Yon nay sino eommumisate on any subjeet with AFT fisld seiT and state afifiliate officoea and staff
who are nat “walled” off st the state lovel. And, tacat importatly, you muy coatinee to have wark-reisted
communisations with “walled” off staff merghers as lang s yaur communizations da mat involve tha suhject
matter described immedintely abave.

If you have questions about AFT’s wall and how it affects your work or the work of your department, please
contact John Ost at 262-8'79-4436.

JNO:sch opeiu2afl-cia




